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CRIMINAL ANTHROPOLOGY IN ITS RELATION TO 
CRIMINAL JURISPRUDENCE. 

II. 

The principal phases of criminal law and procedure to which the 
criminal anthropologists have directed their attention may be included 
under two divisions — those relating to procedure and those relating 
to law. Under the first may be enumerated discussions of the jury 
system, expert testimony, evidence of accomplices, incriminating 
evidence, insanity and allied defenses, burden of proof, and appeal ; 
while the second may comprise discussions of habitual criminal acts, 
indeterminate sentence, public trial, education and qualification of 
judges, attorneys, and wardens, and carcerial regulations. The crim- 
inal anthropologists have not been content merely to recognize 
existing evils. In submitting these proposed changes, they recognize 
that, when any system has obtained undisputed possession in a country 
for many years, it has acquired the prescriptive right, and that, if anyone 
seeks to alter it or substitute a new one, the innovator is bound to show, 
not only a probability that the new will succeed and be superior to the 
old, but that it will save for the government and require no new 
expenditure ; hence the reforms proposed are not revolutionary. The 
first discussed is that relating to the jury system. 

By the United States' and by the various state constitutions it is 
provided that criminal trials shall be by a jury, which shall consist of 
twelve citizens, chosen in the district in which the case is to be tried. 
The verdict must be unanimous, based upon the facts presented in the 
evidence. The privilege is substantially the same in nearly all of the 
states. Of the various reforms which have been suggested by thinkers 
along all lines, that relating to the jury system is best known and has 
received the strongest criticism. From the point of view of criminal 
anthropology, the system is not characterized as inherently evil ; the 
criticism applying rather to the degenerate condition into which it 
has been permitted to lapse. Legislation, while retaining the common- 
law form, has changed the practice into one of the most fruitful 
sources of crime. As it now exists, it is inconsistent with any theory 
of a scientific legal system. Originally jurors testified and decided 
the issue upon their own knowledge, and were selected from the 
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vicinage where the crime was committed, because of their familiarity 
with the facts of the crime and with its perpetrator. Now the rule is 
so far changed that such knowledge is a disqualification, and the 
method of selection has become a financial burden. The following 
evils have been especially enumerated, and, unless remedied, the abolish- 
ment of the entire system is proposed : 

1. The system, as administered, is no longer a trial by a jury of 
peers, and this is due to these causes : (a) disqualifications and exemp- 
tions of jurors by statute ; (b) excuses by the court ; (c) failure in per- 
formance of duty by those who make up the lists, determine the 
qualifications, and deposit the ballots ; (d) the public and political 
apathy of the best elements of the community ; (e) the impotency of 
the oath from the decay of religious belief. As an illustration of the 
exemptions from jury service may be cited the New York law, where 
the statute provides for the exemption of fifteen classes of persons. A 
more serious direct cause is the abuse of the power of the court in 
granting excuses to prominent citizens, and the collusion of those who 
prepare the lists and those who wish to escape service. 

2. The method does not subserve the interests of justice, by reason 
of delay and heavy financial burden. 

3. The rules relating to qualification of jurors are such as to render 
the most intelligent, trained, and thoughtful men ineligible. 

4. The unanimity vote, which is almost universally required, is 
detrimental to the conviction of criminals. The ratio of convictions 
to commissions of crime is already too inadequate for the protection of 
society. 

5. The jury is incapable of dealing with criminal trials conducted 
upon a scientific legal basis. All questions of medical jurisprudence 
or psychiatry should be tried before a body of men possessing tech- 
nical training, and they should be authorized not simply to make sug- 
gestions and render opinions, but give a real decision or final judgment 
The right of a judge to demand the decision of science, and also to 
possess the right and power to disregard such decision, is a manifest 
contradi "tion. 

6. The system has developed a large class of so-called professional 
jurors, which is a source of much evil. 

The criminal anthropologist believes that in modern times the 
common sense of the countrymen of early English history would not 
be capable of grasping and deciding the numerous and intricate ques- 
tions discussed in criminal as well as civil actions. If a jury is deemed 
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incapable of dealing with the complex questions of admiralty law and 
has never been called therein, how much more reasonably does the 
objection apply to criminal trials ! It is not an exploded theory or 
obsolete fact that criminal lawyers appeal more to the sympathy than 
to the reason of jurors. Sentimentality and sympathy have too long 
controlled in courts of justice, in charitological and penal institutions, 
and in the general treatment of defective and delinquent classes. Society 
is as seriously handicapped by the attitude today as was the criminal 
by the rigorous system characteristic of early English and Roman 
law. Absolute justice may seem less humane in individual instances, 
but the resultant good to society is incalculable. 

The question of expert testimony is of equal importance with the 
jury system. The rule relating to it is almost uniform, i. e., that when, 
in the discretion of the court, it is a proper case for expert testimony, 
either party may call qualified persons, who shall give their opinion, 
which is generally based upon hypothetical questions arising out of the 
evidence in the case. 

In its relation to criminal cases the testimony of such experts is 
so imperfectly secured as in many cases to negative its value and in 
others to reduce the value to a minimum. Where expert testimony is 
introduced by persons selected by the opposing counsel, the result 
necessarily is a flat contradiction, as each selects only those favorable 
to his own cause. Where evidence is secured in this manner, a high 
degree of discrimination is required, which the average juror does not 
possess. 

It is proposed that there shall be a board of examiners which shall 
be permanent or selected by the court, and which shall not be attached 
to either party or be remunerated by them. In the United States the 
jurists are the greatest opponents of the movement that legislation 
should provide for the creation of these boards and should consider 
all other expert testimony as opinion evidence, and no exception to 
the rules governing the latter. It is also proposed that the opinions of 
this board be not based upon hypothetical questions, but that its mem- 
bers should have a personal knowledge of the criminal and of all 
matters connected with the crime. 

In 1894 the Medical Society of the County of New York appointed 
a committee to consider the matter. It recommended a law pro- 
viding for the appointment of a commission of experts by the courts. 
It suggested that the attorneys should agree to the commission, and 
that all members of it should have equal facilities for examining the 
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accused, without interference by attorneys, and that no member should 
make an examination, except in the presence of the other members. 
No action has resulted from this recommendation. Similar movements 
have been made by medical associations in other states, but with no 
better success. 

The recent case of the People vs. Fleming serves as an excellent 
illustration of the present difficulties attending expert testimony, and, 
in commenting upon the case, the Medico-Legal Journal says : 
"Rarely, if ever, have the defects of expert testimony been presented 
so unmistakably as in this case. A fair estimate of the cost to the 
defense and the prosecution separately for the expert evidence intro- 
duced is #12,000. These eminent and high-priced scientists contra- 
dicted each other directly and explicitly, as they always do. These 
witnesses are not witnesses at all, as they are not called to establish 
truths, but to support theories, the acceptance of which makes for con- 
viction or acquittal. They are chosen with that end in view and with 
an eye to nothing save the skill with which they can protect themselves 
and their contentions in cross-examinations. They are not neces- 
sarily dishonest, and some of them are men of high character. But 
they become under the existing system simply a part of the array of 
counsel of either side. Every one of them would consider it a dis- 
loyalty to omit a scintilla of evidence tending in the least to combat 
or even confuse the contention for the maintenance of which he is 
retained. This is a sorry hand-maidenship of science to justice. It 
disgraces both." 

In France, in homicide cases, a medical expert is appointed to serve 
from the time the crime is committed, and is a close observer from that 
stage until the end of the trial. It is in the discretion of the judge 
whether other experts shall be admitted. In New York and a few of 
the other states it is provided that, where the plea is guilty and insanity 
is alleged, the accused can be adjudged insane and committed with- 
out standing trial, but this only operates where the plea of guilty is 
entered. 

It is a rule of practice, and in some states it is provided by statute, 
that a prosecuting attorney can accept the evidence of an accomplice, 
and in return grant him immunity from the punishment for his parti- 
cipation in the crime. This is a survival of the early common-law 
rule of approvement, where one indicted for a capital offense might 
confess the fact in order to obtain pardon, and was termed an accuser. 
The person accused was tried, and, if convicted, a pardon was granted 
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the accuser ; but if the accused were not convicted, the accuser was 
executed. The practice in the United States is that the testimony shall 
not be used to convict the accomplice, even if the accused is not con- 
victed. 

If the object of punishment is protection to the state, it is not quite 
clear what the gain is when one avowed criminal is turned loose in 
order that another may be convicted. Not infrequently the greater 
criminal is released (Lindsey vs. People, 63 N. Y., 143), although 
some of the states have sought to avoid this result (State vs. Ray, 
1 Gr. la., 319). It seems anomalous that to procure the chance 
for the conviction of one whom the law assumes innocent another 
whose guilt is unquestioned is pardoned, and this lest the tender sensi- 
bilities of the criminal be wounded by a personal examination, as is 
permitted in France. A conviction may be had on the uncorroborated 
testimony of an accomplice, but this is not the general rule in the 
United States (1 Gr., 316). It exists in the United States as a rule of 
practice, rather than as a law. In 9 Cowen, 707, the rule is stated that 
the least guilty morally and least hardened is selected for state's evi- 
dence, and it should appear probable that his testimony will secure a 
conviction, without which it would have been impossible. This is, 
however, more theoretical than practical. In nearly all states this 
method is permissible, and its faults are obvious. It is inevitable that 
one criminal must escape, and it is a reflection upon the ability of the 
law that it must secure punishment with the aid of the accomplice. 

Closely related with this rule is that which provides that a witness 
is not compelled to incriminate himself, and need not give evidence 
if he is a party defendant. This is also a modified survival of the 
earlier English common law. One advance may be said to have been 
made, in that, if a criminal elects to give evidence, he subjects himself 
to all the hardships as well as to all the privileges granted to other 
witnesses, although he cannot be examined as to matters in regard to 
which he has not testified (People vs. O'Brien, 66 Cal., 602 ; State 
vs. Chamberlain, 89 Mo., 129). With one exception (Com. vs. Cleaves, 
59 Me., 298), no inference can be drawn from the silence of the 
accused (People vs. Tyler, 36 Cal., 522; Price vs. Com., 77 Va., 
593). The rule in some jurisdictions has been so extended that the 
prisoner need not give evidence which tends merely to disgrace him, 
and is himself the judge as to whether the testimony will incriminate 
him. In Austria and France prisoners are interrogated with good 
success, on the theory that no criminal should be allowed to menace 
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society through his liberty, and that all efforts to prevent this are just. 
It is true an interrogated criminal will not often answer truthfully, but it 
would be much more difficult for him to establish his innocence were 
he not given the benefit of his silence. Science has no patience with 
the safeguards thrown about the criminal, and believes, if he is guilty, 
it is just that he should not be protected. If he is innocent, his testi- 
mony will tend to prove him so. In justice to the state, his silence 
should be construed against him. 

So long as the tendency is to grant greater immunity to the crimi- 
nal, a decrease in crime is impossible. The certainty or reasonable 
assurance of not being convicted is one of the strongest incentives to 
crime, and, judging from the present ratio of the convictions to the 
crimes committed and the number of recidivists, the risk seems well 
worth assuming. 

With the technicalities of legal insanity, involving the numerous 
questions of degrees, proof, elements constituting insanity, etc., crimi- 
nal anthropologists have made no leading suggestions, although the 
inadequacy is recognized. The question whether the test of insanity 
shall be the legal or medical one is not so much considered as whether 
one acquitted on the ground of insanity shall be released. Insanity 
should be no defense, although it may be an explanation. The insane 
criminal is as dangerous to society as the sane criminal, and, being 
equally incorrigible, should be incarcerated. The absolute release of 
insane criminals has led to an abuse of the plea of insanity, and if 
crime is to be lessened by the prevention of further acts, and a trans- 
mission of defective organisms to descendants, incarceration must be 
assured. In France, Germany, Belgium, Austria, Hungary, and the 
United States an insane criminal, when acquitted on the ground of 
insanity, is withdrawn from all judicial control; but in Denmark, 
Russia, Spain, Holland, and England the judiciary is empowered to 
order seclusion in an ordinary or criminal asylum, or to keep the per- 
son under police surveillance. Italy, also, by her penal code of 1889 
(Art. 46), gives a similar authority to her judges. Ferri, the Italian 
jurist, has proposed that the following classes be sent to these asylums : 
prisoners acquitted upon the ground of insanity, or sentenced for a 
fixed period on preliminary inquiry ; convicts who become insane 
during the term of their sentences ; insane persons committing a 
crime in ordinary asylums ; and persons under observation for weak 
intellect, who have been once on trial. 

As a result of the Barberi trial, concluded in New York in 1896, a 
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bill has been introduced providing for the imprisonment of guilty, 
but acquitted, insane, and this should apply to any defense which 
questions mental responsibility. From society's point of view it can- 
not make the slightest difference whether the criminal is sane or 
insane, for in either case he is equally dangerous. 

Kleptomania and intoxication are defenses which are demanding 
much thought, and legislation relative to them is being urged. In 
some few jurisdictions the former is admitjted as a defense, while the 
latter is not so held, although it may mitigate the punishment. 

In criminal trials the burden of proof is upon the state, to show 
that the accused is guilty, and there is thus a presumption of inno- 
cence. In justice to the state no presumption should exist, as it is as 
equitable to require one to exculpate himself as to require the state to 
inculpate him. The whole legal tendency of criminal anthropology 
is to place the state and the accused upon an equality. The rule 
as existing makes conviction more difficult by reason of the addi- 
tional and unnecessary burden upon the state. For this reason it has 
been suggested that the verdict of " not proven " be restored in cases 
where the accused was not free from guilt, although not convicted. It 
is urged also upon the ground that it would avoid the tendency upon 
the part of jurors to compromise in favor of guilt and lighten the pun- 
ishment. A committee of the American Bar Association, at the annual 
meeting of 1890, to which this suggestion was referred, reported 
unfavorably, and this is the only effort thus far made for its restora- 
tion. 

The question of appeal is, perhaps, the strongest illustration of the 
inequality of the administration of justice, as applied to the state and 
to the criminal. As appeal now exists, a decision against the state is 
final, unless there be some error in the indictment, or the court has 
not jurisdiction. There are no other universal grounds common to 
both state and accused, although there are many technicalities upon 
which a criminal can secure an appeal. 

It is argued, first, that the system of appeal is too elaborate and that 
one fair trial and one appeal satisfy justice, and much litigation 
would thereby be avoided. The same ground upon which an appeal 
is granted the accused should be extended to the state. Because one 
court acquits, it does not establish the innocence of the accused, espe- 
cially when the appeal is granted upon a legal technicality and deals 
only remotely with the question of guilt and innocence. 

In the United States the tendency is in favor of the equality rule, 
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and a greater liberty is being granted the state. However, the com- 
mon-law rule in all its vigor remains in force in many of the states. 
The law that a person shall not be placed twice in jeopardy for the 
same offense has been sought to be made a barrier to appeal by the 
state, but unsuccessfully. This jeopardy is held to begin when the 
jury is impaneled and sworn to try the case (State vs. Bowman, 62 
N. W. Rep., 759). In the case of the State vs. Lee, 30 Atl., mo, which 
arose under the Connecticut statute No. 1637, in which it was provided 
that a case may be taken from the superior to the supreme court, with 
permission of the presiding judge, on all questions of law, in the same 
manner by the state as by the accused, the extent of equal appeal has 
been reached. The alleged error in the case was the exclusion of cer- 
tain evidence offered by the state, and it was held that an appeal on 
this ground, and a reversal for a new trial, did not violate the pro- 
vision relating to former jeopardy. Other cases holding advanced 
decisions are People vs. Damon, 13 Wend., 351, for misconduct of 
jurors ; State vs. Reed, 26 Conn., 208. The reason for the proposed 
change is that, if an individual has a right to claim that he shall not 
be condemned through the mistake or ignorance of his judges, the 
state also has the right to demand that those whose acquittal is equally 
the result of mistake or ignorance shall not be allowed to go free. The 
justice of a sentence rests equally upon a just condemnation or a just 
acquittal. The extreme rules of former jeopardy, incriminating evi- 
dence, public trial, and many others, which grew out of the severity of 
early common law, are now only a menace to society, and the law gov- 
erning appeals may also be said to be such. From an economic point 
of view it is better that one innocent man should be punished than 
that ten guilty should be liberated, although the sentiments of human- 
ity generally refuse to accept this converse of the ordinary rule. 

The accused has a constitutional right to a speedy and public trial. 
The requirement of this public trial is for the benefit of the accused, 
that the public may see him not unjustly condemned, and that the 
presence of spectators may keep his triers alive to their responsibility. 
This requirement is fairly observed if, without partiality, a reasonable 
portion of the public is suffered to attend (Cooley's Constitutional 
Limitations, p. 379). Criminal anthropologists demand a greater 
restriction in public trials and executions, upon the theory of criminal 
contagion. Public trials, together with the newspaper reports, form an 
important means of extending this criminal contagion. Any knowl- 
edge tending to lower the moral standard of the community does not 
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make the latter more criminal, but does lessen its resistance to crimi- 
nal influence. This may be illustrated by the many well-known epi- 
demics of crime, which show so admirably humanity's power of 
imitation, and its susceptibility to contagion. 

In the United States so firm is the belief in this relic of mediaeval 
barbaric practice that it is incorporated in nearly all, if not all, state 
constitutions. There is a discretion vested in the judges, but they 
have been reluctant to exercise the discretion, possibly because it is not 
unlimited and has often furnished a ground for reversal (People vs. 
Hartman, 37 Pac, 153 ; Williamson vs. Lacey, 29 Atl., 943). Cases 
illustrating a liberal construction of the rule are Grinnette vs. State, 22 
Tex. Ap., 36, in which exclusion was held not to be a violation of 
right, wherever it was necessary to support public morals and pro- 
tect witnesses, and People vs. Swafford, 65 Cal., 223, where all were 
excluded except those connected with the case. 

Public executions are also a source of the perpetuation rather than 
of the prevention of crime ; and it has been demonstrated that the pub- 
licity does not operate as a deterrent, as was at one time so firmly 
believed. 

We now pass to a consideration of those questions which are more 
distinctly matters of law, and shall first consider habitual criminal 
acts. 

The greater number of criminals are known to be recidivists, and 
it is from this class that the greater number of dangerous criminals are 
recruited. To prevent this growth of crime, special legislation is advo- 
cated for habitual offenders. It is the criminal in connection with the 
crime which should be judged ; and the theory is that for each addi- 
tional commission of felony there should be an increase of punish- 
ment, and that after the third sequestration imprisonment should be 
indefinite, pending the decision of certain designated officials. By 
this change a decrease of crime is anticipated in two lines- — by cutting 
short a probable career of crime, and by preventing the birth of a 
family of paupers or criminals. In connection with the latter maybe 
noted the statute passed by Connecticut in 1895, which provides that 
no man or woman either of whom is epileptic, imbecile, or feeble- 
minded shall intermarry while the woman is under forty-five years of 
age, the penalty being imprisonment for three years. The object is 
obviously to prevent an increase of defective organisms. In this rela- 
tion may be mentioned two somewhat radical bills along the line of 
preventing criminality. In Michigan, in April, 1897, there was intro- 
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duced a bill * providing for the asexualization of the inmates of the state 
institutions for epileptic and feeble-minded persons convicted of the 
crime of rape, and those for the third time convicted of felony. This bill 
did not pass. 2 The other bill was introduced in the Ohio legislature in 
February, 1898, and provides that it shall be the duty of the probate 
judge in each county to appoint an examining board of three physicians 
who shall consider and pass upon all applications for licenses to marry. 
By the terms of the proposed law, this board shall not be allowed to 
grant a license to persons contemplating marriage, unless upon exam- 
ination they are found to be free from true insanity, dipsomania, hered- 
itary insanity, and tuberculosis. An appeal may be taken from this 
board to a state board. This law contemplates the prevention of crime 
and disease by limiting the transmission of defective organisms. 

In France and England some legislation has been obtained, and 
also in the United States, but it cannot be said that the test made has 
been a fair one. The majority of the states still maintain the maxi- 
mum and minimum penalties, while the discretion of the judge is per- 
mitted to run the gamut between them. The states having passed 
habitual-criminal acts are California (Penal Code, No. 667), Virginia 
(Penal Code, p. 752), Massachusetts (Stat. 1887, chap. 435, No. 1), 
Missouri, Illinois (Rev. S., 1895, No. 498), Maine (Rev. S., chap. 135, 
No. 2), Ohio, and Connecticut. While there is some variance in these 
statutes, all of them substantially provide that after the commission of 
two or more felonies there shall be imprisonment for fifteen years and 
upward, and that the prison officials or boards of pardons shall have 
power to release on parole or without condition. These statutes have 
been subjected to various attacks. It has been sought to hold them 
unconstitutional on the ground of constituting second jeopardy (Peo- 
ple vs. Stanley, 87 Cal., 113) ; that they violate the provision that the 
penalty shall be proportionate to the offense (Kelley vs. People, 115 
111., 583) ; and that they are cruel and unusual punishments (Sturte- 
vant vs. Com., 33 N. E., 648). In each instance the statute has been 
sustained. It has been held , however, that the previous offenses must 
have been felonies in themselves and not made so by the statute (Car- 
son vs. State, 19 S. R., 32; Stover vs. Com., 22 S. E., 874). 

In the application of habitual-criminal acts the mere seriousness of 
the crime cannot divide the categories of criminals, and the division 

1 House Bill No. 672, Michigan Legislature. 

2 For arguments favoring asexualization consult H. M. Boise, Prisoners and 
Paupers. 
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into born and occasional criminals has been suggested. Born crimi- 
nals are those who have a tendency to commit crime through heredity 
or disease, and who inevitably will become recidivists. The occasional 
criminals are those having no inborn or active tendency to commit 
crime, but who lapse into it through temptation afforded by personal 
condition and by physical and social environment, but who do not 
relapse when these disappear. The second class is more capable of 
reform, but may become recidivists. 

Closely allied and indispensable to the success of habitual-criminal 
acts is that of indeterminate sentence. Both of these measures were 
advocated before criminal anthropology approved them. The Swiss 
Prison Reform Association first advocated the indefinite segregation 
of habitual offenders in 1867. In the United States by the indeter- 
minate sentence the maximum penalty is retained, but the minimum 
penalty is removed, the discretion as to time of release being vested in 
those in control of the institution to which the offender is sent. The 
reformation of the delinquent, or at least his resignation to social laws 
and respect for them, is the essence of the theory of conditional libera- 
tion. As one can count to a certain extent upon the vitality of the 
criminal instinct, and upon the persistence of the social conditions 
which nourish it, it is necessary to prepare for a long incarceration, 
which may be regarded as the result of incurability on the part of the 
criminal. The idea is the proportion of the length of the imprison- 
ment to the nature of the delinquent, to the degree of his perversity, 
and to the danger of his return to society before his evil tendencies are 
enfeebled or neutralized. This would enable errors in judgment to 
be more easily corrected, and would protect society from having 
thrust upon it at the end of a definite time individuals who are unfit- 
ted for return. New York, Massachusetts, Ohio, Pennsylvania, Kansas, 
Maine, Louisiana, and Illinois have passed these acts, and conditional 
liberation is provided for ; but in no state has the maximum penalty 
been removed, as is suggested. In consequence, the criminal, if his 
offense be not serious enough, may return to society regardless of his 
unfitness at the expiration of his sentence. The United States, with 
the Elmira Reformatory 1 as its most noted exponent, leads in this 
reform and has ably demonstrated its possibilities. No uniform sys- 
tem exists in any country. 

In order that the indeterminate-sentence plan shall he successful, 
there must be a reorganization of the prison staff, since its efficiency 

1 See A. Winter, New York State Reformatory School at Elmira. 
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depends largely upon the capability of those individuals who shall have 
control of the prisoners and shall determine when they are fitted to 
return. These officials must be removed from the sphere of political 
influence, and training and qualification made the basis for their 
appointment. In Italy, France, and Belgium special training schools 
for prison attendants have been established. 

Again, habitual-criminal acts or indeterminate sentence can never 
operate successfully without a better system of identification than exists 
in the United States and most of the European countries. The pre- 
vailing system of photography has been proved inadequate, and the 
Bertillon system in use in France is recommended as a substitute. 
Illinois, in connection with its indeterminate-sentence act, authorized 
the adoption of the Bertillon or a similar system, and to some extent 
the former has been used. 1 

In the matter of the education of jurists, judges, and attorneys, 
criminal anthropologists believe that one of the greatest barriers to 
reform is the present antagonism between jurisprudence and science, 
particularly medical science. This condition is more nearly true of 
the United States than of any European country. To obviate this 
antagonism there is needed a more extended and systematic study of 
medical jurisprudence and sociology by criminal lawyers, and the 
separation of criminal and civil courts. Moreover, the knowledge and 
training of a criminal judge should not be the same as those of a civil 
judge. It is obvious that the same studies which qualify one for a 
civil judge do not necessarily qualify one for a criminal judge. The 
learned jurists in civil law are, in fact, accustomed by their studies to 
abstractions of humanity, and look solely to judicial bearings, being 
ignorant of science and thus not fitted to judge human nature. With 
the American tendency to consolidate courts, it is seemingly an impossi- 
bility to apprehend such a division. It is also advocated that professors 
and students of criminal law should have a clinical study of criminals, 
and efforts are being made to introduce these studies. Both the legal 
and medical fraternities indorse these propositions. 

Carcerial regulations and methods have an interest in this study of 
law and criminal anthropology, because the success of a scientific system 
of jurisprudence depends largely upon these methods. If repression 
and prevention of crime are the objects of punishment, carcerial regula- 
tions become of the utmost importance, and are also dependent upon 

• See McClaughry's translation of Bertillon's System of Identification for a 
detailed account. 
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legislation for their removal or continuance. The most prominent 
existing regulations noted as retrogressive are : 

1. Legislation restricting or prohibiting labor. This limits the 
opportunity for becoming proficient in trades, tends to decrease the 
adaptability of the prisoner to society, and prevents his procuring an 
honest livelihood upon his release. The prison containing an excellent 
labor and self-disciplining system is primarily of assistance in decreas- 
ing crime. In the United States, in the majority of institutions, labor 
and the learning of a trade is compulsory, and provision is made for 
it. In some states, as New York, for political and economic reasons 
the legislatures have prescribed the variety and amount of labor which 
shall be done by convicts. This may reduce the competition with 
outside establishments and manufactories, but the ultimate gain to the 
state or society is not quite so clear. 

2. The indiscriminate incarceration in prisons and jails of youth- 
ful and old offenders. This is a well-recognized source of criminal 
contagion, and is a reform advocated early in the beginning of the 
present century. This indiscriminate association of criminals has laid 
the foundation for the assertion that these institutions are "schools of 
crime" and are the " most potent agents in producing experienced and 
educated criminals." In the United States a division of sexes is made, 
but beyond this little thought has been given to the subject by legis- 
lators. France has the most complete system in this respect, although 
many faults remain. It includes five classes of prisons — those for 
criminals with long sentences, those for criminals having short sentences, 
correctional establishments, lockups, and depots for convicts sentenced 
to relegation and hard labor. There are committees which classify 
the criminals and determine the destination of everyone arrested 
and convicted. The rule is rigid that first offenders shall be kept 
separate. Although but limited conversations are permitted in most 
institutions, many ingenious methods of conversing exist, and many 
future crimes are planned, or ideas imbibed which will develop into 
crimes. 

3. The cellular system of imprisonment. This is illustrated by the 
Eastern Penitentiary at Philadelphia, and is much more common in 
Europe than in the United States. It is condemned upon the ground 
of being detrimental to reformation. Instead of fitting a convict to 
reenter society, it makes him less independent and develops only a 
small degree of self-control, an attribute in which he is already defi- 
cient. The absence of association during incarceration is not the 
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wisest method of creating or developing a greater degree of adapta- 
bility to society. 

Outside of the main topics enumerated above, many other questions 
relating to the judicial system and to legislation are receiving thought 
and study, but are not deemed so absolutely essential to a decrease of 
crime as those mentioned. 

The discussion relating to a public defender is almost entirely con- 
fined to the legal members of criminal anthropology, and the arguments 
are legal rather than scientific. 

The attitude of district attorneys has received some attention, but 
may be said to be the result of a condition, rather than a cause needing 
legislation. It does not appear that justice is best served by the atti- 
tude taken by them, as their intense antagonism is not compatible with 
the basis upon which criminal anthropology founds its system. They 
are not the simple ministers of justice, but are the attorneys for parties 
on the record. Their duty should be as much to save the innocent as 
to convict the guilty ; but many of them are imbued with the idea that 
they must convict at all hazards, notwithstanding the presumption of 
the law that the prisoner is innocent until proven guilty. In some of 
the states the practice of awarding premiums for convictions is author- 
ized. Apart from acknowledging an inherent defect in the legal system, 
this practice does not produce a greater number of convictions. These 
abuses by attorneys consist largely in opening the case to the jury, in 
the argument to the jury, in abuse of the defendant, and serve more 
often to influence the jury in favor of the accused. The office is one 
which is usually filled by election, the number of convictions being 
often used as an argument for reelection. Under a scientific legal 
system a radical change in this respect would be necessary. 

The matter of more complete statistics is a question for the United 
States more than for any European country, and legislation influences 
it to a great extent. No study of crime can be accurate without trust- 
worthy and complete statistics, but the statistical methods existing in the 
different states make this almost impossible. Statistics in the United 
States are taken as mere matters of record, and not with any view to 
the purposes of social science. Aside from the national census report 
there are no uniform data for comparative purposes. 

Before leaving this discussion of the United States it will be interest- 
ing to glance at peculiar conditions which make this country impera- 
tively in need of a better system of jurisprudence. These and other 
conditions render it incomparable with European countries, and con- 
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stitute obstructions to a uniform system of jurisprudence, not existing 
elsewhere. 

i. The form of government is, perhaps, one of the greatest impedi- 
ments to a uniform system of jurisprudence, and the administration 
of criminal law forms a strong argument for the centralization of gov- 
ernmental power. Now each state enacts its own laws and penalties, 
and has its own procedure ; and, as a result, all grades of punishment 
and different methods of procedure exist for the same crime. A 
serious crime in one state may be only a misdemeanor in another, and 
the range of penalties in one state may often result in a criminal's 
receiving a maximum penalty for a crime in one jurisdiction, while in 
another, under precisely similar conditions, only a minimum penalty 
would be imposed. This discrepancy is often seen in comparing 
states. The impossibility of uniform law is well illustrated by 'the 
laws of capital punishment. With the exception of four states, it is 
the penalty for homicide; in less than half the states it is the penalty 
for both homicide and treason ; in nine states arson and rape are 
added to the above." The various methods of arrest, identification, 
and of police and judicial systems only add to the hindrances against 
unification. 

2. The negro element of population, which presents such a large 
class of citizens out of harmony with the advanced civilization exist- 
ing in the greater part of the United States, is responsible for no small 
degree of criminality, and has given the United States the preeminence 
which it enjoys as the exponent of lynch law. The number of negro 
prisoners — it being remembered that convictions are very dispropor- 
tionate to the number of crimes committed — is entirely out of propor- 
tion to the negro population. In 1890, of the 82,329 convicts 24,277 
were negroes, although the negro population was only 7,470,040, or 
11.93 per cent.; while the white population, with 87.70 per cent., only 
furnished 57,310 convicts. 2 The number of executions by lynching was 
twice as great in 1890 as the number of legal executions. This is a 

1 In this connection it will be gratifying to note the late revision of the federal 
law relating to capital punishment. The bill was introduced in Congress by General 
N. M. Curtis, and was passed in January, 1897. At the time of its passage there were 
sixty offenses punishable by death in the United States statutes. By this bill the 
number is reduced to some half dozen offenses, and it is provided that in certain cases 
a verdict of " guilty, but without capital punishment," may be returned. This law is 
a most important step in the way of securing uniform criminal law and penalties. 

' Cf. Eleventh Census Report, " Department of Crime, Pauperism, and Benevo- 
lence." 
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condition which must be considered in the discussion of any better 
administration of criminal law. 

3. No small portion of criminality is due to immigration, since a 
comparatively large proportion of criminals are foreign-born. No 
country which receives the convicts and outcasts of other countries can 
expect a decrease of crime by an improved system of law while the 
influx continues. 

The system of electing judges for a short period of time, and the 
appointment of penitentiary incumbents by political methods, are 
well-recognized evils, to which reference has been made. Immigra- 
tion, the negro element, and the errors in the political and judicial 
system are three elements which must be considered in a study of 
crime in the United States. The increase of crime, notwithstanding 
the deficient statistics, is shown by the following table to be worthy of 
grave consideration :* 

Y Prisoners in Ratio to 

United States population 

1850, .... 6,737 I in 3,442 

i860, - 19,086 1 in 1,617 

1870, .... 32,901 1 in 1,171 

1880, --- - 58,609 1 in 855 

1890, .... 82,329 1 in 757 

It is true, an apparent decrease of crime may only mean defective 
laws, and it is not infrequent that the moral progress of a nation is 
marked by its increase in criminality ; but when this rate of increase 
is compared with that of other countries, it is seen to be unusually 
large. 

From the preceding statement of the lines of reform upon which 
criminal anthropologists are engaged it will be seen that the science 
and the jurisprudence are vitally related, and that the sole purpose of 
the former is to provide a more accurate, logical basis for the latter, to 
eradicate many of the existing principles and the system of their 
administration. It will be seen that only a comparatively small num- 
ber of isolated attempts have been made in the direction of the "new 
jurisprudence." These isolated attempts are of but little value, as 
most of the reforms are closely related or developed out of each other, 
and, if given a fair test, it should be as part of a system. This can be 
well illustrated by the operation of the habitual-criminal act in Massa- 
chusetts. There is no accurate method of identification, and most of 

1 This table is misleading in its representation of the increase in crime, owing to 
the inaccuracy of the reports preceding 1870. 
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the neighboring states have not similar acts, and the effect has been, 
not to diminish the number of criminals, but to drive them into other 
jurisdictions after the first conviction for crime. 

If there is to be any progress, criminal anthropology and criminal 
jurisprudence must cooperate, or the one must yield to the other, and 
while there is much to be criticised in the work of the scientists, the 
judiciary is itself too faulty to be the critic. If the science shall 
demonstrate that its principles are enduring, its proposed changes 
sound, and its knowledge not erroneous, it must have a directly bene- 
ficial result in its relation to jurisprudence. It remains to be seen 
whether this will result from cooperation or substitution, or whether the 
precedent of legal systems shall remain unchanged. 

Before closing, it may be of interest to note the strength which 
the new movement has gathered in the brief period of its exist- 
ence. This can best be done by a reference to the principal organiza- 
tions which are studying crime scientifically, and are thereby assisting 
in the establishment of a new basis for criminal jurisprudence. If 
criminal anthropologists were the only persons devoted to a study of 
the delinquent and his relation to society, the movement would not 
have assumed the importance now accredited to it. There are many 
minor associations engaged in the various lines of study, but here 
reference is made only to the most important, in order to dispel the 
idea that the study is a fad, or has not the attention of the great mass 
of scientific and legal workers. 

First in importance is the International Congress of Criminal 
Anthropology, 1 which now meets biennially. Four meetings have 
been held — at Rome, Paris, Brussels, and Geneva. Its members com- 
prise both schools, so that its work is conducted from sociological and 
psychological, as well as biological, standpoints. Its work consists of 
papers, discussions, and reports upon the various lines of work, and 
investigation which its members pursue in the interim. This associa- 
tion is the great center and impetus of the scientific study of crime 
and the criminal, and its work extends directly into the countries of 
France, Germany, Italy, Austria, Russia, the United States, and South 
American republics, and collaterally into many of the minor states. 
Its members include prominent scientists, jurists, physicians, alienists, 
and professors, and the field of investigation is correspondingly broad. 
The work done is continuous, and the congress may be said to be but 
the biennial report or correlation of the work. 

1 See published reports of International Congress of Criminal Anthropology. 
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In 1889, in Brussels, the first meeting of the Criminal Law Association 
was held. The organization was due to Professor von Liszt, of Halle. 
In 1892 the membership exceeded five hundred persons, and included 
a number of citizens of the United States. This organization was 
indirectly the result of criminological agitation, and, while composed 
largely of jurists, its fundamental principles embody the following 
propositions, and membership requires adhesion to them : 

1 . The mission of penal law is to combat criminality regarded as a social 
phenomenon. 

2. Penal science and penal legislation must, therefore, take into considera- 
tion the results of anthropological and sociological studies. 

3. Punishment is one of the most efficacious means which the state can 
use against crime. It is not the only means and must not be isolated from 
the other social remedies, nor lead to the neglect of preventive measures. 

4. The distinction between accidental (occasional) and habitual crimi- 
nals is essential in practice as well as in theory, and must be the foundation 
of penal law. 

5. Repressive tribunals and prisons have the same end in view; and 
inasmuch as sentences acquire value only by mode of execution, the separa- 
tion consecrated by our modern laws between court and prison is irrational 
and harmful. 

6. The length of imprisonment should depend upon the material and the 
moral gravity of the offense, and upon the results obtained by treatment 
during imprisonment. 

7. So far as incorrigible or habitual criminals are concerned, the associa- 
tion holds that, independent of the gravity of the offense, the penal system 
should aim at placing them for as long as possible under conditions where 
they can do no injury. 

The work of this association is particularly valuable, as its members 
are almost entirely jurists. 

The fourth annual meeting of the International Congress of Psy- 
chology, held at Munich in the summer of 1896, is especially nota- 
ble by reason of its devoting one of its sections to work in pathological 
psychology. Many prominent psychologists are interested in this 
field, and papers relating to the bearing of psychology upon crim- 
inal law, heredity, and psycho-pathology, criminal suggestion, etc., 
were read and discussed. The methods of the biological school 
of criminal anthropology are identical with those of physiological 
psychology, the same instruments of measurement being used in 
both. Thus the tendency of psychologists to study the abnormal, in 
addition to the excellent work being done in the study of the normal, 
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is of especial value in advancing criminal anthropological studies. In 
many universities the scientific study of crime is being conducted in 
connection with psychological and sociological courses. 

At the last meeting of the International Congress of Demography, 
held in Budapest in 1894, the study of crime was considered in rela- 
tion to movements and development of populations. All discussions 
from a biological point of view were laid aside, the sociological receiv- 
ing the attention of the congress. 

The International Prison Association, 1 which held its last congress 
in Paris in 1895, is one of the most influential organizations in the 
development and dissemination of criminal anthropological ideas and 
aims. This association is of American origin, being due to the efforts 
of the late Dr. E. C. Wines. Five congresses have been held — at Lon- 
don, Stockholm, Rome, St. Petersburg, and Paris ; and at each of these 
criminal law has received no small amount of consideration and discus- 
sion. The work of this association is valuable, because its members are 
largely engaged in the practical application of law, and in the direct 
management of the criminal. Its reports are particularly full and 
reliable, but are to be found only in French. 

In America, among the numerous organizations may be mentioned 
some whose work is especially valuable. The National Prison Asso- 
ciation," which meets annually, gives its entire sessions to a considera- 
tion of crime, legislation, and prison management. The Medico-Legal 
Society, which is making strenuous efforts to bring medicine and law 
into a closer harmony, is a strong organization, and by its publications 
and meetings is doing much to extend the knowledge of criminal 
anthropology in the United States. The American Association of 
Social Science, in its publications and discussions, has given especial 
attention to the subject under discussion, and its papers are among 
the most valuable printed in English. The American Statistical Asso- 
ciation has contributed some valuable papers in anthropometry and 
criminal statistics. 

Frances Alice Kellor. 

The University of Chicago. 

"See International Prison Association Reports. 
2 See National Prison Association Reports. 



